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CASE NO: M.S. 35/2019 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         
Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No.2. 

 
This the 2nd day of July, 2022 

 
Money Suit No. 35/2019 

 Sri Raghunath Acharyya 

S/o- Late Shyamlal Acharyya 

Resident of Village- Tupia 

Mouza- Murhadol 

P.O.- Naharbari 

P.S.- Jamugurihat 

District- Sonitpur, Assam 

--Plaintiff 

 

     -versus- 

 
Sri Narayan Sarmah 

S/o- Late Pushpalal Sarmah 

Resident of Village- Pachigaon 

P.O. and P.S.- Jamugurihat 

District- Sonitpur, Assam 

--- Defendant 
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This is a suit came up for final hearing on 03-06-

2022, in presence of following Advocates: 

Counsel for Plaintiff  : Sri S. Borthakur 

Counsel for Defendant  : None  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 

 

E X - P A R T E     J U D G M E N T 

 
Plaintiff’s Case in brief: 

1. This is a suit for realization of money.  

 
2. That the Plaintiff and the Defendant having good 

friendly relationship and the defendant in the month of 

August, 2017, requested the plaintiff that he need atleast 

Rs. 4,00,000/- only for his urgent need. That the plaintiff 

then informed the defendant that he is not in a position to 

arrange Rs. 4,00,000/- only as requested by the defendant, 

but assured the defendant that he can arrange the lesser 

amount to which the defendant replied that he will accept 

the amount arrange by the plaintiff and the defendant 

replied that he will accept the amount arrange by the 

plaintiff and the defendant promised to return the said 

amount as earliest. 

 
3. That on 01.10.2017 the plaintiff advanced Rs. 

3,30,000/- (Rupees three lakhs thirty thousand) only to the 

defendant in presence of witnesses and it was verbally 
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agreed that the defendant will return the said amount 

positively on 01.10.2018. 

 
4. That despite of making promise to return the said 

amount by 01.10.2018, that on said date the defendant 

met the plaintiff and stated of his inability to paid the said 

amount of Rs. 3,30,000/-. After brief discussion the 

defendant made a writing in a Non-Judicial Stamp paper in 

presence of witnesses where he undertake to return the 

said amount of Rs. 3,30,000/- only within 31.10.2019. 

 
5. That the defendant failed to keep his promise to 

return the said amount within 31.01.2019. Therefore, the 

plaintiff approached the defendant to return the said 

amount to which the defendant replied that he will pay 

within May, 2019. The plaintiff has the bonafide belief that 

the defendant will return the said amount only within May, 

2019.  

 
6. That not getting the said amount within May, 2019, 

the Plaintiff then called upon the defendant on 04.06.2019 

to return the said amount, but the defendant again made 

false promised to return the said amount within shortly.  

 
7. That plaintiff thereafter made contact with the 

defendant, but the defendant refused to return the said 

amount one pretext with another. 
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8. That the defendant intentionally and deliberately did 

not return the said amount of Rs. 3,00,000/- only with a 

malafide intention. 

 
9. That the plaintiff is entitled to recover legitimate dues 

of Rs. 3,30,000/- only from the defendant, so the plaintiff 

has been compelled to file this suit. 

 

10. That under the above facts and circumstances cause 

of action for the suit arose on and from 01.10.2017, 

01.10.2018, 31.01.2019 and 04.06.2019 and thereafter at 

Tezpur within the Jurisdiction of the Court.  

 
11. Summon was issued to the defendant, and defendant 

remained absent without steps and the suit proceeded ex-

parte against the defendant. 

 
POINTS FOR DETERMINATION:- 

A. Whether there is any cause of action for the suit?  

B. Whether the defendant took a loan of Rs. 3,30,000/- 

from the plaintiff? 

C. Whether the defendant defaulted in repaying the loan 

amount and the plaintiff is entitled to recover Rs. 3,30,00/- 

along with interest @ 12% per annum?  

D. Whether the plaintiff is entitled to the relief as sought 

for?  

 
12. I have heard the argument of the learned counsel for 

the plaintiff and perused the evidence on record in its 

entirety.  
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13. Plaintiff side during the ex-parte hearing examined as 

many as two numbers of witnesses and out of which PW-1 

is the plaintiff and he submitted his examination in chief 

through affidavit reproducing the contentions of the plaint. 

PW-1 further exhibited the following documents:-  

 
Ext.1 is the Undertaking dated 01.10.2018.  

Ext.1 (1) to 1(3) are the signatures of defendant. 

Ext.1 (4) is the signature of PW-3, Sri Ghanshyam Adhikari. 

Ext.1(5) is the signature of witnesses Sri Gopal Pourel. 

Ext.1(6) is the signature of witnesses Sri Manoranjan 

Acharya. 

Ext.1(7) is the signature of writer Rana Hazarika. 

 

14. PW-2 Sri Prasenjit Das and PW-3 Sri Ghanshyam 

Adhikari submitted evidence in chief through affidavit 

supporting the contents of the plaint. PW-2 & PW-3 further 

exhibited their signatures on the Undertaking dated 

01.10.2018 as witnesses. 

 
15. And now I shall take up the issues for discussion and 

decision in order of my preference. 

 
Point Nos. I, II, III & IV: 

16. In this case, plaintiff prayed for recovery of Rs. 

3,30,000/- along with 12% interest p.a. from the 

defendant contending that on 01.10.2017, the defendant 

receipt a advance amount of Rs. 3,30,000/- from the 

plaintiff in presence of witnesses and further executed a 
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Undertaking dated 01.10.2018. It is further pleaded by the 

plaintiff that defendant failed to return the said amount 

inspite several demands on the defendant.  

 
17. To prove the above said facts, the plaintiff examined 

three nos. of witnesses and the other two witnesses 

supported and corroborated the contentions of the plaint. 

The oral evidences presented before this Court by PW-1, 

PW-2 & PW-3 remains unshaken as they were not cross-

examined by the defendant side in the event the suit has 

proceeded ex-parte against the defendant.  

 
18. It is also a settled position of law that the initial 

burden of proof would be on the plaintiff in view of Section 

101 of the Indian Evidence Act, 1872. In terms of the said 

provision the burden of proving the facts rests on the party 

who substantially asserts the affirmative issues. In terms of 

section 102 of the evidence act, the initial onus is always 

on the plaintiff and if he discharges that onus and makes 

out a case which entitles him to a relief, the onus shifts to 

the defendant to prove to circumstances, if any, which 

would disentitle the plaintiff to the same. 

 
19. I have carefully travelled through the oral as well as 

documentary forms of evidences adduced by the plaintiff 

and it finds that the plaintiff by adducing trustworthy 

evidences established and proved the entire story of the 

plaint. The oral evidences makes it unqualified that vide 

Ext.1 defendant had received an amount of Rs. 3,30,000/- 
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on 01.10.2017 from the plaintiff assuring that he will repay 

the total loan amount Rs. 3,30,000/- only. It is further 

proved and established from the oral as well as 

documentary forms of evidences that plaintiff on several 

occasions verbally requested the defendant to pay back the 

borrowed amount but the defendant failed to pay any 

amount and plaintiff served demands to the defendant 

demanding to pay the aforesaid amount of Rs.3,30,000/- 

only to plaintiff.  

 
20. Therefore, in the light of oral as well as documentary 

forms of evidences, this court is of considered opinion that 

plaintiff proved and established his case by adducing 

cogent and trustworthy evidences and this court not finds 

anything to disbelieve the evidences of the plaintiff’s side.  

 
21. In the result, it can safely concluded by way of 

observing that defendant received an amount of 

Rs.3,30,000/- from the plaintiff and subsequently failed to 

repay such amount to plaintiff as per Undertaking dated 

01.10.2018. As such, upon the above said circumstances, 

this court has no hesitation to hold that plaintiff is entitled 

to get only Rs. 3,30,000/- from the defendant with interest 

@ 12% p.a. from the date when the amount becomes due.  

 
O R D E R 

22. In the result the plaintiff suit is decreed ex-parte by 

way of granting the following reliefs:-   
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 Plaintiff is entitled to get only Rs. 3,30,000/- from the 

defendant with interest @ 12% p.a. from the date when 

the amount became due;  That plaintiff is entitled to get 

cost of the entire proceeding from the defendant and cost 

of the proceeding shall be calculated and ordered at the 

time of preparing the decree;  

 

23. Prepare a decree accordingly. 
 
 Given under my hand and seal of this court on this 

2nd day of July, 2022.   

 

 

 

      

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 
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APPENDIX 

 

Plaintiff’s Witnesses:  

PW-1: Sri Raghunath Acharya 

PW-2: Sri Manoranjan Acharya 

PW-3: Sri Ghanashyam Adhikari 

Plaintiff’s Exhibits:  

Ext-1: Photocopy of undertaking dated 01-10-2018.  

Ext-1(1) to Ext-1(7): Signatures. 

Defendant’s Witnesses:  

None. 

Defendant’s Exhibits:  

None. 

 

 

(Smt. Priyanka Saikia, AJS) 

Munsiff No. 2 

Sonitpur, Tezpur 

 

 

 


